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Abstract

Generative Al systems such as ChatGPT are increasingly embedded into online services that shape information
access, content creation, and user decision-making at scale. This raises a timely governance question for European
digital regulation: how should large language model (LLM) services be assessed under the Digital Services Act
(DSA), and what would compliance auditing require if such services qualify as Very Large Online Platforms
or Search Engines (VLOPs/VLOSEs)? While the DSA’s oversight regime was designed around platform-era
risks—such as user-generated content, recommender systems, and notice-and-action pipelines—LLM services
express many compliance-relevant decisions through interactive safeguards, including refusals, safety warnings,
and guardrail-driven output constraints. These features create new auditing challenges around reproducibility,
transparency of enforcement logic, and the evaluation of model-generated content pathways. In this position
paper, we analyse different forms of generative Al including ChatGPT-style services within DSA compliance
structures and how generative Al reshapes assessment and, mitigation practices particularly in interaction with
the AT Act. We outline a DSA-anchored testing perspective that maps core legal obligations to LLM-tailored audit
considerations and structured prompt-based evaluation strategies. Finally, we clarify key intersections between
the DSA and the AI Act, showing how service-level systemic risk assessment (Art. 34 DSA) and model-level
governance obligations under the AI Act (e.g., Art. 3(66)) interact in practice. We argue that effective oversight
of generative Al-infused services requires prompt- and risk-based systemic assessment and independent audit
designs that draw on multiple compliance signals rather than solely traditional moderation metrics.
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Large Language Model (LLM) services such as ChatGPT are rapidly becoming core infrastructures for
information access [1, 2], content creation [3, 4, 5], user interaction online [6], and for executing everyday
tasks [7]. As these systems scale and integrate into consumer-facing products and shape enterprise
workflows [8], they increasingly function as large scale intermediaries that structure information
exposure, user behaviour, and potential harm at population level [9, 10]. Regulators have begun to
examine whether and how such services fall within existing European legal frameworks, particularly
where generative Al features are embedded in large platforms or provide search-like functionality at
scale. At the same time, major online platforms are integrating LLM-powered interfaces directly into
core services, further blurring the boundary between Al systems and intermediary platforms.

The Digital Services Act (DSA) is the European Union’s horizontal regulatory framework for online
intermediary services, including online platforms and search engines [11].! It establishes due-diligence
obligations aimed at identifying, assessing, and mitigating systemic risks, including risks to fundamental
rights, civic discourse, and the dissemination of illegal content [12]. In parallel, the Al Act, adopted in
2024, introduces a distinct regulatory regime for Al systems, including general purpose Al models such as
large language models [13, 14]. While the DSA governs service level risks arising from large scale online
intermediaries, the AI Act focuses on system and model level governance, including risk management,
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'In this work we concentrate on the DSA as the regulatory concept fully in force, while also foreshadowing the main concepts
of the AT Act, like human oversight (Art. 14 AI Act) for high risk systems.
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transparency, and human oversight obligations. These regulations raise a pressing doctrinal and
methodological challenge for EU digital governance: How should LLM-based services be assessed under
the DSA’s systemic risk and audit framework, particularly where they qualify as VLOPs/VLOSEs, and how
does this assessment intersect with Al Act obligations? A central innovation of the DSA is the obligation
for designated Very Large Online Platforms and Very Large Online Search Engines (VLOPs/VLOSEs)
to identify, assess, and document systemic risks (Art. 34 DSA), supported by periodic independent
audits (Art. 37 DSA) [15]. These provisions institutionalize structured oversight at the service level,
requiring platforms that reach significant scale thresholds (Art. 33 DSA) to evaluate how their design,
functionalities, and governance processes may generate societal risks.

Applying this framework to LLM based services is non trivial. The DSA’s strongest mechanisms
were developed in response to platform era risks primarily associated with user generated content
and recommender systems. In those settings, platforms primarily act as intermediaries: they host,
rank or remove content created by users and audits examine how moderation decisions are taken and
documented.

LLM services complicate this intermediary model. Here, the service itself generates content in
response to user prompts, and compliance-relevant decisions may be embedded directly within the
generation process. As a result, the object of assessment under the DSA shifts. Risks may arise not only
from how user content is handled, but also from how the system produces, constrains, and presents
information.? Auditing must therefore examine generative processes and embedded enforcement
mechanisms through which exposure is structured, rather than focusing exclusively on moderation
decisions applied to user-generated content.

Beyond this structural shift, generative Al introduces additional challenges for regulatory oversight.
First, attribution and responsibility are reconfigured when the service itself produces potentially harmful
outputs. Second, conversational interactions are often ephemeral and context-dependent, complicating
traceability and reproducible sampling for systemic risk assessments. Third, enforcement decisions
are embedded within output behaviour, making it harder to distinguish between moderation, system
design constraints, and ordinary model responses.

These features generate interpretive and methodological challenges for both systemic risk assessment
(Art. 34 DSA) and independent audits (Art. 37 DSA), particularly where DSA obligations intersect with
Al Act requirements concerning risk management (Art. 9 Al Act) and oversight (Art. 14 AT Act).

1. ChatGPT as VLOP/VLOSE: A Qualification Question—Why
Designation Status Matters for Oversight

The DSA’s most stringent obligations apply to services designated as VLOPs or VLOSEs (Art. 33 DSA).
Designation triggers requirements to conduct annual systemic risk assessments (Art. 34 DSA), implement
proportionate mitigation measures (Art. 35 DSA), > and undergo external independent audits conducting
independent auditing firms (Art. 37 DSA). In other words, designation determines whether a provider is
subject to the DSA’s strongest accountability and oversight mechanisms.

For LLM-based services, qualification is not merely a formal threshold question but a structural
governance issue. The DSA applies to online intermediary services that meet quantitative criteria
(notably the threshold of 45 million average monthly active recipients in the EU according to Art. 33
DSA). The regulatory challenge arises in determining, whether standalone LLM services qualify as
online platforms or search engines under the DSA, and how LLM functionalities embedded within
already designated VLOPs/VLOSEs alter the scope of systemic risk assessment [16]. The following
examples demonstrate how such LLM systems are integrated:*

“For example the generation of nudes or bikini depictions of images through Grok, or the usage of Google Al mode in
generating election advice.

*Risk mitigation and risk assessment are a connected part of DSA compliance that goes hand in hand. First the risks must be
identified, assessed, and then mitigated. These steps must be documented in the risk assessment reports issued by VLOPs
and VLOSEs.

“These examples all fall (soon) under the DSA as a VLOP/VLOSE. All of them would also qualify as an Al system (Art. 3(66) Al



« Search engine augmentation (e.g., Bing Al Search): Where a designated VLOSE incorporates
generative Al into core search functionality [17], the LLM component becomes part of the service’s
systemic risk profile and must be reflected in Art. 34 risk assessments and Art. 37 audits.

+ Platform-embedded chatbots (e.g., X and Grok): Where a designated VLOP integrates an
LLM as a feature, generative outputs are produced within a regulated platform environment. The
chatbot does not create a separate regulated entity but modifies the risk surface of the existing
service.

« Standalone LLM services (e.g., ChatGPT): Where an LLM service provides large-scale interac-
tive information access and potentially search-like functionality, questions arise as to whether it
meets the definitional and quantitative criteria for designation under the DSA [18].

Conclusion: Importantly, designation regulates the service through which an LLM is deployed,
not the model as such. As LLM-based services and features become embedded in large-scale digital
infrastructures, DSA oversight must grapple with how to apply systemic risk assessment and audit
duties to generative outputs, interaction flows (like the integration of notice and action mechanisms
according to Art. 16 DSA to refer platforms to Al generated content through Uls), and Al labelling
(Art. 34(2)(a) DSA, Art. 40(b) Al Act).> Accordingly, compliance questions concerning generative Al
services cut across multiple DSA provisions, including transparency of ToS (Art. 14), notice-and-action
mechanisms (Art. 16), complaint-handling procedures (Arts. 20-22), statements of reasons (Art. 17), and
systemic risk assessment and audit obligations (Arts. 34 and 37). Consequently, auditing shifts beyond
conventional notice-and-takedown and content moderation (e.g. for detecting spam or automated
attacks in the context of Al content), towards evaluating the socio-technical conditions under which
Al-systems generate, amplify, and structure information exposure at scale. The central methodological
question is how these provisions should be operationalised when moderation logic is embedded within
generative systems rather than applied externally to static content objects.

2. Why ChatGPT Changes the DSA Compliance Problem

The DSA operationalises due diligence for hosting services, platforms, and search engines, which
must address illegal content and ToS violations while safeguarding fundamental rights. In platform
era settings, compliance relevant decisions typically concern the handling of user generated content:
removal, labelling, ranking adjustments, or account restrictions. LLM-based services complicate this
structure. Here, compliance-relevant decisions are frequently expressed through interactive constraints:
refusals, partial compliance, safety redirections, and capability limitations. Rather than reacting to
user-created content, the service generates outputs and simultaneously constrains them. This alters the
compliance object under the DSA from moderation of hosted content to governance of generative output
pathways. This shift introduces three interrelated challenges for systemic risk assessment (Art. 34 DSA)
and independent audits (Art. 37 DSA):

1. Reconfigured compliance object. Risks may arise not only from how user content is handled,
but from how the system produces, frames, and constrains information. Audits must therefore
evaluate generative behaviour in addition to conventional moderation workflows.

2. Methodological implications for risk assessment. Conversational interactions are context
dependent and may be ephemeral, complicating traceability, reproducibility, and representative
sampling under Art. 34 DSA.°

Act), or even as a General Purpose System or model, triggering high risk classification under the AI Al with a more stringent
rule corset, and can even lead up to a systemic risk classification under the AI Act.

SAccording to the AI Act’s view on labelling for ’deepfake’ content should consider “aspects such as graphics, position and
timing, drawing on scientific research on the effectiveness of labels.”

Arts. 34 and 37 (systemic risk assessment and independent audits): Where do LLMs demand different auditing
structures compared to search engines and social media platforms, and how does the methodology change according to the
Delegated Act to identify, assess, and mitigate risks?



3. Embedded enforcement and interface design. Refusals, warnings, and labelling practices
function as de facto enforcement mechanisms. Their consistency, transparency, and align-
ment with communicated ToS obligations become relevant for Arts. 14, 16, and 17 DSA, as
well as for complaint-handling, out-of-court-dispute-settlement, and trusted flagger procedures
(Arts. 20-22).7

2.1. ChatGPT—A Generative Al System under the Al Act

ChatGPT constitutes a general-purpose AI (GPAI) system within the meaning of Art. 3(66) Al Act, as it
can be used across a wide range of tasks and contexts, including downstream integration into other
products and services. Where such a system is trained with large-scale compute and exhibits broad
capabilities, it may also fall within the AI Act’s category of GPAI models with systemic risk (Art. 3(65) Al
Act), which triggers additional provider obligations (e.g. Art. 50).

2.2. Main Obligations under the Al Act

The AI Act imposes a layered set of duties depending on whether the system is (i) a GPAI system,
(ii) a GPAI model with systemic risk, or (iii) deployed as part of a high-risk Al system (Annex IIT Al
Act). Key obligations include technical documentation and transparency duties, information provision
to downstream deployers, and measures to enable human oversight and accountability across the Al
system lifecycle, including risk management, data governance, cyber security, fundamental rights
impact assessment.

2.3. Systemic Risk under the Al Act Is Not the DSA’s Systemic Risk Assessment

Although both regimes use the term systemic risk, the Al Act’s systemic-risk concept is not equivalent
to the DSA’s systemic risk assessment. Under the DSA, systemic risk assessments (Art. 34, 37 DSA)
focus on platform-level, society-facing risks that arise from the design and functioning of services
at scale (e.g., illegal content, fundamental rights impacts, and risks to civic discourse), and are tied
to designation as a VLOP/VLOSE. In contrast, the AI Act’s systemic-risk regime targets model-level
and capability-related risks associated with GPAI models (Art. 3(63) Al Act), emphasising technical
governance, and safety. For ChatGPT compliance assessment, this creates an intersection: DSA duties
structure oversight of the service and its societal effects, while Al Act duties structure governance of the
model and its deployment lifecycle.

3. Position

We argue that DSA oversight for LLM services cannot rely exclusively on audit practices developed
for social media moderation — but must instead anticipate the regulatory overlap between the Al Act
and the DSA. Where moderation logic is embedded within generative systems, compliance assessment
must examine how outputs are produced, constrained, and presented in response to user prompts.

"Art. 14 (ToS): Referring to rules for dealing with genAl content in place, and are enforcement outcomes consistent with
communicated rules? Art. 16 (notice-and-action): Can users submit actionable (illegal content) notices, and is the design
easy to access and user-friendly? Art. 20 (internal complaint-handling): Are complaint channels supervised by qualified
staff rather than solely automated? (E.g. if a user’s content is wrongly flagged as Al generated)? Art. 21 (out-of-court-
dispute-settlement): Are complaint channels to out-of-court dispute settlement bodies possible (e.g., can a user complain
about a platform decision not to take down “not similar enough” deepfakes of a person)? Art. 22 (trusted flaggers): Can
trusted flaggers register, be prioritised, and is their work registered in reporting genAl content through dedicated Uls as
external human oversight stakeholders? Art. 17 (statement of reasons): When restrictions are imposed (e.g., disabling
access, account action), are reasons clear and specific—including when automated means are used (Al systems); is genAl
content identified as the database category “synthetic data”; and how would reporting with the database be operationalised
in chatbot functions (including whether appearances of guardrails are taken into account as a moderation measure)?



We therefore propose prompt-based compliance testing ® as a complementary methodological lens:
structured and reproducible evaluation of moderation-like decisions expressed through interactive safe-
guards (e.g., refusals, warnings, guardrails, labels) and governance workflows (e.g., account restrictions,
explanations, illegal content reporting). For example, structured prompt sets could be used to assess
refusal consistency across variations of illegal content requests or to evaluate how election-related
queries are framed under different interaction contexts.

Such testing aligns with sampling methodologies recognised under the Delegated Act for supporting
Art. 34 and Art. 37 DSA assessments [19]. It should further account for time-sensitive dynamics (e.g.,
virality effects [20]) and context-dependent harms such as disinformation [21].

3.1. Contributions

We make three contributions understanding DSA assessment as a form of human oversight and con-
nected to the AI Act in the context of Al systems and Al generated content on platforms. First, we
propose an overview to analyse whether, and in which parts ChatGPT-style services may fall within the
DSA’s regulatory categories, distinguishing between standalone LLM services and LLM functionalities
embedded within designated VLOPs/VLOSEs. Second, we outline a DSA-anchored testing perspective
that maps concrete legal obligations to LLM-tailored audit procedures, building on existing systemic risk
reporting practices. Third, we outline key intersections between the AI Act and the DSA demonstrating
how model-level and service-level overlapping obligations jointly structure meaningful human oversight
in the domain of risk assessment under EU digital regulation.

3.2. Open Research Directions

We propose three research directions suitable for an interdisciplinary workshop agenda: First, qualifi-
cation and scope questions concerning LLM services under EU regulation require further clarification,
including how standalone generative systems and embedded LLM features should be classified under
the DSA and how designation status interacts with Al Act obligations.

Second, methodological adaptations for systemic risk assessment are needed for genera-
tive services. Unlike traditional platform auditing, which evaluates moderation decisions applied to
user-generated content moderation strategies, LLM-based services represent human—AlI interaction.
Oversight may therefore require structured sampling of interactional outputs, red-teaming, reproducibil-
ity protocols, and behavioural evaluation methods [5, 22] that assess how users and systems co-produce
content under varying prompts and interface conditions.

Third, overlapping regulatory obligations and interface design warrant closer examination. The
interaction between DSA provisions (e.g., notice-and-action, complaint handling, statements of reasons)
and Al Act requirements (e.g., transparency, labelling, and human oversight) raises questions about how
reporting mechanisms, guardrails, and explanations should be operationalised within conversational
user interfaces.

Together, they foreground the practical and methodological frictions that emerge when DSA auditing
is extended to LLM-based services and other generative Al features, that also touch the scope of the Al
Act. These directions align closely with the core concern of the AI CHAOS workshop: poorly designed
oversight in auditing and assessment tasks around Al-systems and content can itself generate auditing
risk.

8By prompt-based testing we refer to tests that include red-teaming strategies, document guardrail effectiveness, use different
personas, temperatures, or documenting hallucination counts for election information.
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